STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Respondent .

DEPARTMENT OF HEALTH, BOARD OF )
HEARI NG Al D SPECI ALI STS, )
)
Petitioner, )
)

VS. ) Case No. 02-1360PL
)
GAGE DAVEY, )
)
)
)

RECOMVENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing of this proceeding on June 4, 2002, in
New Port Richey, Florida, on behalf of the Division of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: Gary L. Asbell, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive
Fort Knox Building 3, Mail Stop 39
Tal | ahassee, Florida 32308

For Respondent: Gage Davey, pro se
6521 Berea Lane
New Port Richey, Florida 34653

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent viol ated
Subsections 484.056(1)(g) and (h), Florida Statutes (1999),

respectively, by commtting fraud, deceit, negligence,



i nconpet ence, or m sconduct in the dispensing of a hearing aid
and by failing to provide a sales receipt and other required
information; and, if so, what penalty, if any, should be inposed
agai nst Respondent's license as a hearing aid specialist. (Al
chapter and section references are to Florida Statutes (1999)
unl ess ot herw se stated.)

PRELI M NARY STATEMENT

On July 10, 2000, Petitioner filed an Adm nistrative
Conpl ai nt agai nst Respondent. Respondent tinely requested an
adm ni strative hearing.

At the hearing, Petitioner presented the testinony of three
wi tnesses and submtted three exhibits for adm ssion in
evi dence. Respondent testified in his own behalf and submtted
one exhibit for adm ssion in evidence.

The identity of the witnesses and exhibits and any
attendant rulings are set forth in the Transcript of the hearing
filed on July 10, 2002. At the request of Petitioner, the ALJ
extended the tinme for filing the proposed reconmended orders
("PRGs") until August 6, 2002. Petitioner tinely filed its PRO
on July 23, 2002. Respondent did not file a PRO

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for

regul ating the practice of hearing aid specialists in Florida



pursuant to Chapter 484. Respondent is |licensed as a hearing
aid specialist in Florida pursuant to |icense nunber AS0002712.

2. The Adm nistrative Conplaint involves the sale and
service of an original pair of hearing aids and repl acenent
hearing aids to a single custoner. The record identifies the
custoner as C.P. in order to preserve the custoner's
confidentiality.

3. CP. is an elderly gentleman who is hearing inpaired.
C.P."s wife acconpanied and assisted CP. in nost of his
deal ings with Respondent.

4. On February 16, 1999, Respondent perforned a free
hearing test on C.P. at Elfers Optical and Hearing Conpany
(Elfers). Elfers is located on State Road 54 in New Port
Ri chey, Florida. C P. had heard of Respondent froma friend and
responded to a newspaper advertisenment by Elfers for a free
hearing test.

5. Respondent advised C.P. that C P. needed two hearing
ai ds. Respondent concluded that C. P. needed a hearing aid for
each ear for bal ance.

6. Respondent recommended progranmmabl e hearing aids for
several reasons. Respondent represented that programmabl e
hearing aids could be progranmed for heari ng needs that change
over time and therefore would not have to be replaced. However

programmabl e hearing aids are nore expensive than others.



7. C P. stated that he wanted to think about it. C P
left the office and subsequently made an appoi ntnent for a
return visit on February 19, 1999.

8. Wien C.P. returned to Elfers on February 19, 1999,
Respondent was sick and not in the office. M. Phillys Strand
(Strand), Respondent's enpl oyee, saw C.P. and his w fe.

9. C P. stated that he had decided to purchase the
programrabl e hearing aids recommended by Respondent. Strand
fitted C.P. for two hearing aids and had C. P. execute a contract
for the purchase of two Philips Encanto Il progranmmbl e heari ng
aids (Encantos) at the total price of $3,832 (the contract).
C.P. paid $3,832 on February 19, 1999.

10. The contract states that there was a one-year warranty
on the hearing aids. The one-year warranty covered repl acenent
or repair but not a refund of the purchase price. The contract
specifically states that C P. had only 30 days fromthe date of
delivery (the 30-day trial period) in which to obtain a refund
of the purchase price.

11. Respondent delivered the Encantos to C.P. on March 1,
1999. C P. returned to Elfers on March 3, 1999, conpl ai ni ng
that the hearing aids hurt his ears. Respondent ground down the
hearing aids, and C.P. left Elfers with the nodified hearing

ai ds.



12. C P. returned to Elfers on March 10, 1999, and
requested a refund from Respondent. C. P. explained that he had
recently | earned that he needed surgery on one of his ears to
renove a cancerous | egion and would be unable to use the hearing
ai ds before the expiration of the 30-day trial period for
obtai ning a refund.

13. On March 10, 1999, Respondent stated to C P. that
under Florida Iaw C.P. had one year in which to obtain a refund
Nei ther Florida | aw nor the manufacturer provides a warranty
that authorizes a refund for one year.

14. The provisions in the contract pertaining to a refund
of the purchase price nerely reflect the terns of the applicable
section of Florida Statutes. 1In relevant part, the purchase
contract provides:

Unl ess otherw se stated, the hearing aid is
new and warranted for one year by di spenser
The guarantee shall permt the
purchaser to cancel for a valid reason
within 30 days of the receipt of the hearing
aid(s). Awvalid reason shall be defined as
failure by the purchaser to achieve
sati sfaction fromuse of the hearing aid(s),
so long as the hearing aid(s) is returned to
the seller within the 30-day trial period in
good working condition. In the event of
cancel lation within the 30-day trial period,
[Elfers] will retain $150 plus 5% of tota
purchase price on nonaural fitting, or $200
pl us 5% of total purchase price on binaura
fitting for ear nolds and services provided
to fit the hearing aids, pursuant to
484. 0512FS.



15. On March 10, 1999, C P. properly tendered the Encantos
to Respondent in accordance with the requirenments of the
contract and Section 484.0512. C P. had a valid reason, wthin
t he neaning of the contract and applicable law, for the failure
to achi eve satisfaction with the Encantos. C. P. properly
requested a refund within the 30-day trial period that began on
March 1, 1999, when Respondent delivered the Encantos to C. P.

16. On March 10, 1999, Respondent had actual know edge
that C.P. had properly tendered the Encantos for a valid reason
and properly requested a refund. Respondent had act ual
knowl edge of the falsity of the statenent that Florida | aw
allowed C.P. one year in which to obtain a refund. Respondent
had actual know edge that neither Florida | aw nor any warranty
anends the 30-day trial period prescribed in the contract and
Section 484.0512 for obtaining a refund. In any event,
Respondent had constructive know edge that his statenents to
C.P. were false.

17. The m srepresentati on by Respondent on March 10, 1999,
induced C.P. to retain the Encantos. The false statenents by
Respondent on March 10, 1999, induced C. P. to unknow ngly all ow
the | apse of his statutory and contractual right to a refund.
Respondent had actual, or constructive know edge, of the effect

of Respondent's false statenent to C. P



18. C. P. underwent surgery on March 24, 1999, and could
not wear the Encantos again until My 21, 1999. Wen C P. began
wearing the Encantos again on May 21, 1999, the left hearing aid
hurt his ear. C. P. conpared the two hearing aids and di scovered
that the left hearing aid was | onger than the right.

19. On May 27, 1999, C. P. and his wife returned to
Respondent. Respondent made a new i npression, using a substance
different fromthat used by Strand for the initial inpression,
and told C. P. that Respondent would send the inpression to the
manuf acturer for a new set of hearing aids. C P. and his wife
woul d be traveling in New York when Respondent received the new
heari ng ai ds, and Respondent agreed to mail the new hearing aids
to C.P. in New York.

20. C. P. received the new hearing aids while he was in New
York. C.P. heard a "sw shing" noise in the new hearing aids
when peopl e around hi mwere talking.

21. C. P. advised Respondent of the bothersone noi se.
Pursuant to Respondent's instructions, C. P. returned the hearing
ai ds to Respondent.

22. C P. received hearing aids directly fromthe
manuf acturer on July 21, 1999, while C.P. was still in New York.
The hearing aids created a pul sating sound. The vol une wheel
did not work, and the left hearing aid fell out of CP."s ear on

at | east one occasi on.



23. Respondent told C. P. that Respondent woul d have Betty
Lou Gage (Gage), Respondent's assistant, |ocate a hearing aid
specialist in New York where C.P. could take the hearing aids.
On August 6, 1999, C.P. took the hearing aids to Genesee Hearing
Aid in Buffalo, New York (CGenesee), pursuant to Gage's
instructions. GCenesee advised C.P. that they did not work on
Philli ps programmuabl e hearing aids and charged C P. $15.

24. On Septenber 30, 1999, C.P. and his wife went to
Respondent's office. C. P. conplained that the hearing aids were
whi stling and falling out of his ears.

25. Wile C.P. was in Respondent's office on Septenber 30,
1999, C. P. requested a refund of the purchase price for a valid
reason and tendered the hearing aids to Respondent in good
condition. The tender and request for refund was within the
one-year period previously represented by Respondent as required
by Fl orida | aw.

26. Respondent advised C.P. that the warranty was over.
Respondent asked C.P. if C P. wanted Respondent to send the
hearing aids back to the manufacturer and have the manufacturer
make the hearing aids automatic. C. P. agreed.

27. On Cctober 21, 1999, C. P. returned to Respondent's
office for the new hearing aids. The toggle switch used for

adj usting hearing aids was still on the outside of the hearing



ai ds, but C. P. accepted the hearing aids anyway. Respondent
advised C.P. not to wear the hearing aids while hunting.

28. C. P. did not wear the hearing aids in Novenber 1999
because he was hunting in New York. |In Decenber 1999, C. P.
asked his wife to check the serial nunbers on the hearing aids.
C.P. and his wife discovered that the hearing aids were not
Encant os.

29. Wien C.P. and his wife returned to Florida, they went
to Hearx, the provider of hearing aids under C. P.'s new
i nsurance policy with Humana. A specialist at Hearx exam ned
t he hearing aids and confirnmed that the hearing aids were not
Phillips programmbl e hearing aids. Rather, they were half-
shel | conventional hearing aids with a retail value that ranged
from $700 to $900.

30. C P. telephoned Elfers on January 19, 2000. A
representative at Elfers advised C.P. that C.P. would need to
speak to Respondent and that Respondent was no | onger enpl oyed
at that location. The representative advised CP. to try
reachi ng Respondent at the Holiday office.

31l. CP. and his wife found Respondent at the Holi day
office. C.P. advised Respondent that the hearing aids were not
the Encantos C. P. had purchased and requested a refund. The
request for refund was made within the one-year period

represented by Respondent on March 10, 1999, in which C P. could



request a refund. C. P. also requested the tel ephone nunber for
Phillips. Respondent told C P. that Phillips was out of
busi ness and left the office.

32. Jeff Ruff, another enployee at the Holiday office,
offered to try a new substance to put a seal around the hearing
aids for a better fit. C P. left the hearing aids with Ruff and
obt ai ned a receipt.

33. C.P.'s wife tel ephoned Phillips, provided the serial
nunbers for the Encantos, and asked whet her Respondent had
returned the Encantos. The representative for Phillips stated
t hat Respondent had returned the Encantos on Cctober 8, 1999,
and that Phillips had sent the half-shell conventional hearing
ai ds back to Respondent. The serial nunbers of the half-shel
conventional hearing aids sent to Respondent matched those on
the hearing aids that CP.'s wife checked in Decenber 1999.

34. The market value of the hal f-shell conventional
hearing aids is nmore than $2,000 | ess than that of the Encantos.
Respondent shoul d have refunded the difference in market val ue
to C.P. Respondent did not refund the difference in market
price to C.P. Respondent did not provide CP. with any witten
docunentation, including a sales receipt, for the half-shel
conventional hearing aids; did not provide CP. with a warranty
for the half-shell conventional hearing aids; did not advise

C. P. that Respondent had changed the hearing aids provided to

10



C.P.; and did not advise C.P. of the difference in market val ue
bet ween the Encantos and hal f-shell conventional hearing aids.

35. Respondent has not refunded any noney to C. P
Respondent has not otherwi se nmade restitution for the harm
suffered by C. P

36. This is not Respondent's first offense. Petitioner
has previously disciplined Respondent's license in two cases in
whi ch Respondent either allowed the 30-day trial period to | apse
before taking action requested by the custoner or refused to
refund the entire anmount of the purchase price. Petitioner
i nposed adm nistrative fines in those two cases that total ed
$1, 000; required Respondent to pay costs of $805; and required
Respondent pay a refund to the custoner in the amount $544.

37. A substantial period of time has not |apsed since
Respondent's previous discipline. Petitioner entered a final
order in the previous two cases on April 15, 2002.

CONCLUSI ONS OF LAW

38. DQOAH has jurisdiction over the parties and the subject
matter. The parties received adequate notice of the
adm ni strative hearing. Section 120.57(1).

39. Petitioner has the burden of proof. Petitioner nust
show by cl ear and convi nci ng evi dence that Respondent commtted
the acts alleged in Adm nistrative Conplaint and the

reasonabl eness of any penalty. Departnent of Banking and
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Fi nance, Division of Securities and |Investor Protection v.

Gsborne Stern and Conpany, 670 So. 2d 932, 935 (Fla. 1996);

State ex rel. Vining v. Florida Real Estate Conm ssion, 281

So. 2d 487 (Fla. 1973); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1st DCA 1987).

40. Petitioner satisfied its burden of proof. Petitioner
showed by cl ear and convi nci ng evi dence that Respondent
di spensed both the Encantos and conventional hearing aids,
within the nmeani ng of Section 484.041(3); and commtted fraud,
deceit, and m sconduct in the practice of hearing aid dispensing
in violation of Section 484.056(1)(g). Respondent had either
actual or constructive knowl edge that: C P. did not have one
year in which to obtain a refund of the $3,832 that C P. paid
for the Encantos; Respondent replaced the Encantos wth
substantially | ess expensive conventional hearing aids; did not
inform C P. of the change in hearing aids; and did not refund
the difference in purchase price to CP. If it were determ ned
t hat Respondent did not have the cul pabl e knowl edge required to
be guilty of fraud, deceit, and m sconduct, Respondent is guilty
of negligence and i nconpetence.

41. Petitioner showed by clear and convinci ng evi dence
t hat Respondent violated Section 484.056(1)(h) by failing to
provide C.P. with a sales receipt for the half-shel

conventional hearing aids. Respondent also failed to provide
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C.P. with any other witten docunentation of the sale of the
second pair of hearing aids, including a witten warranty or
witten docunentation of the serial nunbers.

42. Florida Adm nistrative Code Rule 64B6-7.002(2)(u) and
(v) authorizes a range of penalties for the violations commtted
by Respondent in this case. The Rule authorizes Petitioner to
di sci pline Respondent's license with a penalty that ranges from
a reprimand to revocation of Respondent's |license and to inpose
an adnmnistrative fine in an anount that ranges from $500 to
$1,000. Rule 64B6-7.002(3) authorizes Petitioner to deviate
fromthe penalties described in the preceding paragraph if the
facts and circunstances in a particul ar case denonstrate
aggravating circunstances.

43. Petitioner showed by clear and convincing evidence the
presence of aggravating circunstances that warrant |icense
di scipline greater than those generally authorized in Rule 64B6-
7.002(2). First, Respondent's fraud, deceit, m sconduct,
negl i gence, and inconpetence were not limted to a single
i sol ated event but continued for several nonths. Second,
Respondent's violations resulted in substantial financial harm
to C.P. Third, Respondent has not nmade restitution to C. P
Fourth, this is not the first offense by Respondent. Fifth, the

previ ous of fenses by Respondent involve simlar facts to those
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inthis case. Finally, the previous offenses by Respondent are
recent and are not renoved in tinme fromthe current offense.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat Petitioner enter a Final Order finding
Respondent guilty of violating Subsections 484.056(1)(g) and
(h); revoking Respondent's |icense; assessing an adm nistrative
fine of $2,000 and the costs of investigation and prosecution;
requiring Respondent to make restitution to C.P. in the anmount
of $3,832; and requiring Respondent to pay all fines, costs, and
restitution within 30 days of the date of the Final Order.

DONE AND ENTERED this 6th day of Septenber, 2002, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 6th day of Septenber, 2002.
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COPI ES FURNI SHED

Kathryn E. Price, Esquire

Bureau of Practitioner Regul ation
Departnent of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Gage Davey
6521 Berea Lane
New Port Richey, Florida 34653

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Susan Foster, Executive Director
Board of Hearing Aid Specialists
Department of Health

4052 Bal d Cypress Way, Bin C08
Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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